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cases wherein the wrong and the injury are not cotemporaueous. In such 
cases the cause of action does not accrue until the occurrence of the injury 
complained of. See Darley Main Colliery Co. v. Mitchell. 11 App. Cas. 127, 
21 Cent. Law Jour. 148 (case annotated), Mechem, Cases on Damages 117. 
Mr. Webster's argument in Wilcox v. Plummer, supra, seems pertinent: "If 
one borrows money, it is his duty to pay it; and he is in default every day 
and commits a new injury every day until he does pay. Yet the statute runs 
in his favor from the day when he first ought to pay." 

Mandamus— To Vacate Provisional Injunction Improperly Granted. 
— A quarter section of farming lands within the limits of the Omaha Indian 
Reservation had been alloted to Mary and Blanche Phillips, as members of 
the Omaha Indian tribe, in accordance with the act of congress. By virtue 
of a written lease executed by Oran B. Phillips, husband of Mary and father 
of Blanche, the relator entered into exclusive possession of the land and began 
farm work. Later, Phillips, as guardian of Blanche and administrator of the 
estate of Mary, instituted actions to enjoin the relator from going upon the 
real estate in question, or from interfering in any way with the crops grow- 
ing thereon, on the ground that the relator's lease was invalid and hence his 
possession unlawful. The defendant, as judge, granted provisional injunc- 
tions, and this action was brought to compel defendant, by man- 
damus, to vacate these injunctions. Held, that mandamus will issue. State 
ex rel. Reynolds v. Graves (1902), — Neb,— .92 N. W. Rep. 144. 

The provisional injunction, said the court, never was designed to transfer 
the possession of property from one litigant to another. A court or judge 
cannot thus dispossess a party of real or personal property which he claims as 
his own, and compel him to establish his title in order to obtain restitution; 
Citing Railroad Co. v. Circuit Judge, 44 Mich. 479, 7 N. W. 65; Calvert v. 
State, 34 Neb. 616, 52 N. W. 687. Mandamus, continued the court, will be 
employed to coerce judicial action in cases where courts or magistrates have 
exceeded their jurisdiction; citing Ex parte Bradley, 7 Wall. 364, 19 L. ed. 
214; State v. Johnson, 103 Wis. 591, 79 N. W. 1081, 51 L. R. A. 33; City ot 
Huron v. Campbell, 3 S. D. 309, 53 N. W. 182. Clearly a provisional injunc- 
tion may not transfer the possession of property. Lacassagne v. Chapuis, 
144 U. S. 119, 12 Sup. Ct. Rep. 659, 36 L. ed. 368; City of Detroit v. Judge, 
79 Mich. 384, 44 N. W, 622; High on Injunctions (3rd ed.), § 14. But it is 
not so clear that mandamus may be invoked. The general rule is, that man- 
damus will not lie to control the exercise of the discretion of the inferior 
courts. High's Extraordinary Legal Remedies, § 156. Some courts, 
however hold, that mandamus will lie when the court or officer has clearly 
abused his discretion or acted in manifest disregard of the legal rights of 
individuals. City oj Detroit v. Judge, supra; Wood v. Strother, 76 Cal. 545, 
18 Pac. 766; Village of Glencoe v. The People, 78 111. 382; State v. Public 
Schools, 134 Mo. 296, 35 S. W. 617; Ex parte South and North Ala. R. R. 
Co , 44 Ala. 654. Where the rights of the individuals are so clear that it is 
really not a matter of discretion at all, and there is no other adequate remedy 
at law, it would seem that mandamus should issue. State v. Lazarus, 36 
La. An. 578. The courts of Michigan have made use of mandamus to an 
extent not recognized by other states : Spelling's Extraordinary Relief, 
2 1393. For a general discussion of the supervisory control of the superior 
over the inferior tribunals, see the exhaustive note to State v. Johnson, 51 L. 
R. A. 33. 

Marriage— Bigamy — Curative Statute— Validity.— The statute 1895 
C. 427, of Massachusetts provides that where a marriage has been solemnized 
with due legal ceremony, and the parties cohabit, the marriage, though biga- 
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mous, becomes legal, if one of the parties to the subsequent marriage acted 
in good faith, and the impediment to the marriage is removed by the death or 
divorce of the former husband or wife. Amendatory act of 1896 provided that 
where the impediment was removed before the act took effect, the statute 
applied. Petitioner asks for letters of administration as the lawful widow of 
intestate. The marriage ceremony occurred in 1890, when deceased had a 
wife living, — who died in 1898. Held, that petitioner was the lawful widow 
of the intestate. Lufkin v. Lufkin (1903), — Mass. — , 65 N. E. Rep. 840. 

The removal of the impediment and the subsequent co-habitation in good 
faith, are facts which did not take place until after the passage of the act. So 
construed, the statutes are not retrospective. Holyoke v. Haskins, 9 Pick. 259. 
If the statutes were retrospective so far as applying to a marriage performed 
prior to their enactment, in the case at trial they interfeied with no vested 
right or property ; hence to that extent are subject to the constitutional power 
of the legislature. Jacquins v. Com. 9 Cush. 279; Inhabitants of Goshen v. 
Inhabitants of Richmond, 4 Allen, 458; McFadden v. Evans-Snider-Buel Co., 
185 U. S. 505. The constitutionality of the statute as validating a marriage in 
which the ceremony and the removal of the impediment occurred prior to the 
passage of the statute was not determined, as it does not affect the case on 
trial. NewOrleans C. &N. Co. v. New Orleans, 12La.Ann. 364; Gilman v. 
Sheboygan, 2 Black 510; Duer v. Small, Federal Cases No. 4 116, (4 Blatchf. 
263) ; Mason v. Rollins, Federal Cases, No. 9252 (2 Biss. 99) ; Eakins v. 
Eakins, (Ky.) 20 S. W. 285; Antoni v. Wright, 20 Grat. 833; State v. Snow, 
3 R. I. 64. 

Master and Servant— Liability of Master for Acts of Independ- 
ent Contractor.— A railroad company's excavation disturbed the founda- 
tion of an adjacent church building. An agreement was made whereby the 
railroad company should put the outside of the building, the foundation and 
adjoining walls in repair and make them safe; and the church, at the com- 
pany's expense, should refit the interior. The construction of the wall was 
let to an independent contractor who did the work according to the design of 
the railroad company. On completion of the work and payment therefor the 
church gave a receipt to the railroad company stating it to be in full settle- 
ment of all damage. Subsequently further injury was sustained by the church 
due to the improper underpinning of the wall, whereby the jarring of passing 
trains kept the wall settling. In an action for damages the railroad company 
set up as defense the receipt given by the church in full settlement. Held, 
that the receipt was no bar to the action and that the railroad company was 
liable for defects in the design. Paterson E. R. Co. v. Rector, etc., Church 
Holy Communion (1902), — N. J. L. — , 53 Atl. Rep. 449. 

The reasons given by the court were, that the receipt covered only the 
original injury — the excavation. The second cause of action arose out of the 
defective construction of the wall — an injury independent of the first. This 
case is a good illustration of the rule governing employer's liability for act 
of independent contractor and also the right of a party to maintain successive 
suits for continuing injury to real property. The reasoning and decision is 
supported in Fell v. Bennett, 110 Pa. St. 181; Aldworth v. Lynn, 153 Mass. 
53, 10 L. R. A. 210; Lamm v. Chicago, .45 Minn. 71, 10 L. R. A. 268; Wil- 
litts v. Railway, 88 Iowa 281, 21 L. R. A. 608; Harlin v. Railway, 50 Neb. 
698, 36 L. R. A. 417. 

Master and Servant— Liability of Master when Servant is 
Injured in an Attempt to Save Master's Property.— An employer 
had been negligent in the construction of the building. The negligence con- 



